
Judge Spencer Roane of Virginia: Champion of States' Rights Foe of John Marshall
Source: Harvard Law Review, Vol. 66, No. 7 (May, 1953), pp. 1242-1259
Published by: The Harvard Law Review Association
Stable URL: http://www.jstor.org/stable/1336940 .
Accessed: 26/12/2010 11:04

Your use of the JSTOR archive indicates your acceptance of JSTOR's Terms and Conditions of Use, available at .
http://www.jstor.org/page/info/about/policies/terms.jsp. JSTOR's Terms and Conditions of Use provides, in part, that unless
you have obtained prior permission, you may not download an entire issue of a journal or multiple copies of articles, and you
may use content in the JSTOR archive only for your personal, non-commercial use.

Please contact the publisher regarding any further use of this work. Publisher contact information may be obtained at .
http://www.jstor.org/action/showPublisher?publisherCode=harvardlaw. .

Each copy of any part of a JSTOR transmission must contain the same copyright notice that appears on the screen or printed
page of such transmission.

JSTOR is a not-for-profit service that helps scholars, researchers, and students discover, use, and build upon a wide range of
content in a trusted digital archive. We use information technology and tools to increase productivity and facilitate new forms
of scholarship. For more information about JSTOR, please contact support@jstor.org.

The Harvard Law Review Association is collaborating with JSTOR to digitize, preserve and extend access to
Harvard Law Review.

http://www.jstor.org

http://www.jstor.org/action/showPublisher?publisherCode=harvardlaw
http://www.jstor.org/stable/1336940?origin=JSTOR-pdf
http://www.jstor.org/page/info/about/policies/terms.jsp
http://www.jstor.org/action/showPublisher?publisherCode=harvardlaw


1242 HARVARD LAW REVIEW [Vol. 66 

JUDGE SPENCER ROANE OF VIRGINIA: CHAMPION OF STATES' RIGHTS 
-FOE OF JOHN MARSHALL. - John Marshall to Joseph Story: "I think 
for coarseness & malignity of invention [Spencer Roane] surpasses all 
party writers who have ever made pretensions to any decency of char- 
acter. . . He will be supposed to be the champion of state rights, 
instead of being what he really is, the champion of dismemberment."', 
Letter of Thomas Jefferson attacking the federal judiciary for its na- 
tionalistic spirit: "Against this I know no one who, equally with Judge 
Roane himself, possesses the power and the courage to make resistance; 
and to him I look, and have long looked, as our strongest bulwark."2 
Hailed as "one of the greatest ornaments of the American judiciary," 3 
Chief Justice of the United States but for Oliver Ellsworth's inopportune 
resignation,4 founder of one of the leading newspapers of the nineteenth 
century, prominent leader of the Jeffersonians, implacable enemy of John 
Marshall, political boss of Virginia, "the original Southern secession- 
ist," 5 and capable of arousing passionate expressions of hatred and praise 
in his own day, Spencer Roane has almost been forgotten in ours. 

Roane was born in Virginia in I762 of a very respectable family. He 
studied at William and Mary College where he was a member of the 
original Phi Beta Kappa Society.6 After graduation he attended the 
lectures of Chancellor Wythe, one of the leading jurists in the country, 
and was admitted to the bar in I 782.7 The following year he was elected 
to the Virginia House of Delegates just in time to take part in the great 
debates over religious freedom whose outcome "influenced the American 
theories of Church-State separation and religious freedom more than any 
other historical factor." 8 Although the disestablishment of the Anglican 
Church had begun in I776,9 there was still a strong Church party in 
the legislature under the leadership of Patrick Henry. In I783-84 it 
proposed two bills - one providing for incorporation of the Episcopal 
Church and the other for a general assessment tax to be used for support 
of the religion designated by the taxpayer. Although his county was a 
stronghold of Episcopalianism and although he was usually a follower 
of Henry,'0 Roane joined the opposition in its fight for a more complete 

'Letter of June I5, I82I, reprinted in I4 PROC. MASS. HIST. SOC'y 327-28 (2d 
ser. I900). 

2 Letter to Archibald Thweat, Jan. I9, I82I, reprinted in IO THE WRITINGS OF 
THOMAS JEFFERSON i84 (P. L. Ford ed. I899). 

3i TYIER, LETTERS AND TIMES OF THE TYLERS I9I (I884). 
' Tradition has it that Jefferson intended to appoint Roane but was forestalled 

by Ellsworth's resignation and the appointment of John Marshall by John Adams 
shortly before Jefferson's inauguration. See Dodd, Chief Justice Marshall and Vir- 
ginia, I8I3-i821, I2 AM. HIST. REV. 776 (I907). 

5 5 CHANNING, HISTORY OF THE UNITED STATES 407 (I92I). 
' See 4 WM. & MARY COLL. Q. 2I5 (ist ser. I896). Two of his colleagues were 

John Marshall and Bushrod Washington. 
" Pearson, Spencer Roane in I5 DICTIONARY OF AMERICAN BIOGRAPHY 642 

(Malone ed. I943). 
8 I STOKES, CHURCH AND STATE IN THE UNITED STATES 366 (I950). 
9See I id. at 383. 

Letter of Spencer Roane to William Wirt, reprinted in 2 W. HENRY, PATRICK 
HENRY 240, 24I-42 (1891). 

Roane married Patrick Henry's eldest daughter in I786. That his admiration of 
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separation of Church and State." The incorporation bill was enacted,'2 
but the opposition was victorious the following year; it defeated the 
general assessment bill and passed Jefferson's Bill for Establishing Re- 
ligious Freedom.'3 Another important subject of debate was the pro- 
posed bill to repeal all state laws preventing compliance with the pro- 
visions of the peace treaty with England. Roane voted with the majority 
in rejecting the bill; they were aware of the unpopularity of the terms of 
the treaty in Virginia and were unwilling to carry them out until Great 
Britain had performed its treaty obligations.'4 Although only twenty-two 
years old, Roane was elected by the legislature in I784 to serve on the 
Council of State as an adviser to Governor Henry.'5 He served in this 
post for two years and then in the state Senate for two more years. In 
1789 the legislature elected him judge of the General Court, highest court 
of the state in criminal matters and intermediate appellate court in civil 
cases. 

Roane was also taking part in national political affairs. In I788 the 
Virginia Convention was called to discuss ratification of the Constitution, 
and the delegates were thought to be fairly equally divided. The out- 
come was expected to turn on the attitude of Governor Edmund Randolph 
who, as a member of the Federal Convention, had refused to sign the 
Constitution. His switch to the Federalists provoked an attack by the 
Anti-Federalists in the form of a public letter from Roane to Randolph. 
This first noteworthy public utterance of Spencer Roane was also the 
first printed opposition to the Constitution.'6 Under the pseudonym of 
"Plain Dealer," he implied that the Constitution would encourage aris- 
tocracy and monarchy, and attacked the Governor for his erroneous 
opinions.'1 When Virginia finally ratified the Constitution, Roane was 
quite disappointed.'8 He felt that it gave some powers to the Federal 

Henry was flexible, however, is shown by his remarks when Henry announced his 
intention to run for the Virginia House of Delegates and to support the Alien and 
Sedition Acts (to which Roane was violently opposed)-: "[My] regret [over Henry's 
opinion] has given way to an ardent desire on my part, to counteract him by every 
means tending to defeat his schemes." Letter to Monroe, March 28, 1799, reprinted 
in 2 JOHN P. BRANCH HISTORICAL PAPERS OF RANDOLPH-MACON COLLEGE I23 (1905) 
(hereafter cited as BRANCH PAPERS). 

11 See ECKENRODE, SEPARATION OF CHURCH AND STATE IN VIRGINIA 88 (I9IO). 
12 Madison, leader of the opposition to the general assessment bill, voted for in- 

corporation, apparently as a compromise to forestall assessment. See I STOKES, 
CHURCH AND STATE IN THE UNITED STATES 386 (1950). Roane, however, voted 
against the bill. JOURNAL, HOUSE OF DELEGATES, 1781-1786 79 (2d Sess. I784). 

3 See I STOKES, CHURCH AND STATE IN THE UNITED STATES 392 (I950). 
14 See 2 TYLER, HISTORY OF VIRGINIA 275 (I924). 
15 The members of the Council of State were supposed to be men "of ripe age 

and experience." The election of John Marshall to the Council at the age of twenty- 
seven provoked criticism by Edmund Pendleton, President of the Court of Appeals, 
on the ground that he was too young. See 2 MAYS, EDMUND PENDLETON I28 (1952). 

16 I BEVERIDGE, TiE LIEE OF JOHN MARSHALL 36I n.4 (igi6) (hereafter cited as 
BEVERIDGE). 

17 Letter of "Plain Dealer" to Governor Randolph, Feb. I3, I788, published in 
the Virginia Independent Chronicle and reprinted in 2 BRANCH PAPERS 47-51 (1905). 

18Letter to Philip Aylett, June 26, I788, reprinted in io BULL. N.Y. PUB. LIB. 
i67 (i9o6). 
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Government which should have been withheld and failed to set forth the 
reserved powers of the states with adequate explicitness.19 

In 1794 there was a vacancy on the Court of Appeals and despite the 
fact that all the judges of the General Court were nominated for the post, 
the legislature elected Roane on the first ballot. "Thus there came to the 
Court of Appeals that storm center of controversy, Spencer Roane." 20 
The Virginia bar of that day was probably the foremost in the United 
States,21 and after the death of Pendleton in I803, Roane was acknowl- 
edged by all as the outstanding member of the court.22 His political 
activities did not cease once he was on the court. On the contrary, he 
became more active. The very year he ascended to the bench he clashed 
with the Federal Government by refusing to pay the carriage tax on the 
ground that it was a direct tax which must be apportioned among the 
states.23 Constitutional doctrines and national politics were, in fact, his 
predominant interests from the time of his attack on Randolph until his 
death in I822. Few judges have exerted a comparable influence in local 
and national law and politics. 

In the early i8oo's Richmond was the stronghold of Virginia Federal- 
ism. The leading Republicans had gone to Washington to serve in Jef- 
ferson's administration, and there was not even a Republican newspaper 
in the city.24 To promote Republicanism both locally and nationally, 
Roane and his cousin, Thomas Ritchie, founded the Richmond Enquirer; 
with Ritchie as editor, it became the greatest paper in the South and one 
of the country's leading exponents of states' rights philosophy.25 Roane 
became increasingly active in local politics as well. He directed his at- 
tacks at the dominant political group-the "Old Party," a secret or- 
ganization led by Edmund Randolph and the Nicholas family.28 To 
combat this alliance and use local power to influence national affairs, 
Roane and his cousins Ritchie and John Brockenbrough, with other 
relatives as a nucleus, formed their own secret organization, the Rich- 
mond Junto. When in I807 the British fired on the American Chesa- 
peake and searched it for British citizens, Roane headed a protest meet- 
ing in Richmond which demanded strong measures in retaliation.27 In 
fact, although he defended Jefferson's embargo policy, Roane excori- 

19Roane's fears, however, were dispelled by the adoption of the Bill of Rights. 
See Richmond Enquirer, Sept. I7, I822, P. 3, col. 6. 

20 2 MAYS, EDMUND PENDLETON 299 (I952). 
21 See 2 id. at 278. See also Swisher's comment: "One of the most eminent state 

courts of the early decades of the nineteenth century was the court of appeals of 
Virginia." SWISHER, AMERiCAN CONSTITUTIONAL DEVELOPMENT IO8 (1943). 

22 See sketch of Roane by Daniel Call at 4 Call xxv (Va. 1833). 
23 See Letter of St. George Tucker to Monroe, March 8, 1795, reprinted in 

Johnson, Washington Period Politis, I2 WM. & MARY CoLL. Q. 159, i65 (2d ser. 
1932). Roane's contention was rejected in Hylton v. United States, 3 Dall. I73 
(U.S. I796). But cf. Pollock v. Farmers' Loan and Trust Co., I58 US. 6oi (1895). 

24 See Beach, Spencer Roane and the Richmond Junto, 22 WM. & MARY COLL. 
Q.I (2d ser. I942). 

25 See MOTT, AMERICAx JOURNALISM X88 (1950). 
28 The "Old Party" had formerly been allied with the Federalists, but supported 

Jefferson in i8oo. 
27 See Anderson, The Insurgents of i8zI, I AN. REP. AM. HIST. Ass'N FOR 19II, 

167, i68 n.4 (I9I3). 
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ated the Non-Intercourse Acts as appeasement and continually pressed 
for action.28 With the victory of the "war hawks" in the elections of 
i8io and the outbreak of war two years later, the "Old Party" and the 
Richmond Junto merged into the Richmond Party to combat the anti- 
war parties.29 

By i8I5 "Roane was the most powerful politician in the state. He 
nominated members of the legislature and caused them to be elected, he 
drew bills and resolutions which the law-makers passed almost without 
amendment . " 30 With the almost continuous absence of President 
Fleming from the bench after i8I7, the Richmond Party had complete 
control of the Court of Appeals as well - all the judges were members 
of the Roane-Ritchie-Brockenbrough family. Richmond Party men were 
also in Congress, on the lower Virginia courts, and in control of all three 
Richmond banks as well as banks in five other Virginia towns. In I8I9 

Thomas Randolph, son-in-law of Jefferson and member of the Party, 
was elected Governor.3' By I822 all three branches of the state govern- 
ment and the financial system of the state were controlled by the Rich- 
mond Party.32 And at the head of the Richmond Party was Spencer 
Roane. 

The combination of Roane's ability with this background of local 
power and prestige made his judicial career one of national importance 
and influence. A glance at the reports shows the commanding position 
which Roane occupied. In the period covered by 4-6 Munford's Reports 
(February I813-April i820), he wrote I57 out of 223 majority opin- 
ions.33 In i8o8 he suggested several novel reforms of procedure to his 
colleagues on the Court of Appeals: (i) the judges should meet in con- 
ference before they made up their minds conclusively on a case; (2) 

whenever there was a divergence of views, the members of the court 
should exchange written opinions before handing down a decision; (3) 
elaborate seriatim opinions were to be avoided when there was no division 
of opinion and the case concerned no important principles. These pro- 
posals were rejected by the court as being without precedent.34 But after 

28 See Beach, supra note 24, at 7. 
29 There is no inconsistency between a belief in states' rights in internal affairs 

and a desire for an aggressive foreign policy. "As to general defence & external ob- 
jects, let us be one people; but as to internal matters, it is unimportant how dis- 
similar we are; - for we are a federal republic, a Confederation of distinct Sover- 
eignties." Letter from Roane to Monroe, Dec., I8I5, reprinted in io BuLL. N.Y. 
PuB. LIB. i68 (I906). 

3 Dodd, supra note 4, at 777. 
31Previous Governors had been James Barbour (I8I2-I4), friend of Spencer 

Roane, and Wilson Cary Nicholas (I8I4-I6), a former leader of the "Old Party." 
32 See Beach, supra note 24, at I5-I7. The Richmond Party was greatly aided 

by a peculiarity of Virginia government: the Governor appointed for life the justices 
of the peace who in turn named the candidates for the legislature which chose the 
Governor and the judges of the Court of Appeals. See 4 BEVERIDGE I46-47, 485-87 
(I9I9). 

3 Roane also delivered i5 seriatim opinions. In all, the court decided 362 cases 
in this period. The term "majority opinions" refer to those in which reasons were 
assigned for the judgment. 

3 See Beach, supra note 24, at 11-13. 
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I8I0, when the pressure of business increased greatly,35 the practice of 
delivering a fairly short majority opinion in all but the most important 
cases became standard. 

Most of the cases which the court was deciding at this period con- 
cerned commercial paper, construction of deeds and wills, and questions 
of procedure, and most of Spencer Roane's decisions on these subjects 
were quite ordinary. During Roane's twenty-eight year tenure, the court 
overruled only one prior decision, and in that case Roane was greatly 
troubled.36 If anything, he was even more technical than his fellow 
judges, often basing his decisions on the most narrow pleading grounds: 
"It always gives me pain to reverse judgments upon grounds which ap- 
pear to be technical, and do not entirely accord with the general under- 
standing of men. But I hold myself bound by well established precedents, 
and disclaim a power to change the law." 37 

Cases involving the great political questions of the day produced 
Roane's outstanding decisions, and almost every one of his important 
opinions had its counterpart in a contrary Supreme Court decision. 
Turpin v. Locket,38 perhaps his most important decision of local signi- 
cance, involved the constitutionality of a Virginia act passed in I802, 

expropriating the vacant glebe lands 39 of the Episcopal Church. Begin- 
ning with the Declaration of Rights in 1776,40 the proponents of religious 
freedom had persistently fought to destroy the favored position of the 
Anglican Church. The Act of I802 not only represents the culmination 
of this struggle but may well mark the only time a state has ever ex- 
propriated church property for public purposes.4' The Act had already 
been pronounced constitutional by Chancellor Wythe but the Anglicans 
were confident of a reversal in the Court of Appeals since all but Roane 
were thought to favor their view.42 Judge Fleming, however, excused 
himself from the case since the lands in question were in his parish.43 
This left a four-man court to hear the argument. The judges split three 
to one as expected and the court was ready to declare the Act uncon- 
stitutional. On the morning the opinions were to be read, the courtroom 
was crowded with the supporters of the Church Party. A message was 

3 See St. George Tucker's letter of resignation from the Court of Appeals, April 
2, i8ii, reprinted in 2 Munf. xvii-xix (Va. I8I4). 

36 He was careful to point out that the case had been but recently decided, that 
the decision had been only two to one, and that there had been an essential mis- 
conception of the facts. Pollard v. Baylors, 6 Munf. 433 (Va. I8I9), overruling 
Pollard v. Baylor's Devisees, 4 Hen. & Munf. 223 (Va. I809). 

3 Ballard v. Leavell, 5 Call 53I, 533 (Va. I805). See also Laughlin v. Flood, 3 
Munf. 255 (Va. I8I4), in which plaintiff pleaded that in consideration of his serving 
as overseer, defendant promised to pay him one-twelfth of all the grain grown on 
the plantation but did not do so. The majority held that the failure to set forth 
what grain was grown was cured by the verdict. Roane dissented on the ground that 
this was the gist of the case and the declaration was fatally defective. 

38 6 Call II3 (Va. I804). 
" The glebe lands were the lands which had been acquired by the parishes of 

the Anglican Church since I607. See 2 BRYDON, VIRGINIA'S MOTHER CHURCH 492 

(I952). 
40 See I STOKES, CHURCH AND STATE IN THE UNITED STATES 380 (I950). 
41 See I id. at 554. 
42 See 2 MAYS, EDMUND PENDLETON 34I (I952). 
43 Presumably because a parishioner has some interest in parish lands. 
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brought to the churchmen that President Pendleton was seriously ill and 
would be unable to read his opinion at that time. While the spectators 
waited through the afternoon to see whether he would be able to deliver 
a last opinion in perhaps the most important case he had ever heard, 
President Pendleton died.44 Spencer Roane later moved that the court 
not decide the case until the vacancy was filled, since it would be un- 
seemly for two members of a five-man court to declare an act of the 
legislature unconstitutional.45 The other members of the court agreed, 
and the new judge voted with Roane. This created an equal division in 
the court, and Chancellor Wythe's opinion was affirmed; disestablish- 
ment was victorious. 

Roane's opinion was based on a combination of narrow legal and broad 
political grounds: Formerly the King of England was an essential part 
of the structure of the Anglican Church, and the title to the land was 
either in the state or in the minister as a corporation sole by government 
donation. The Revolution, however, has changed the essential structure 
of the Church; it is now only on a par with other religious societies. If 
title was in the state, it remained there after separation of Church and 
State; if in the minister, it reverted to the Commonwealth as grantor for 
lack of an adequate grantee. The continuation of the glebe lands in the 
hands of the Episcopal Church would be in the nature of an unconstitu- 
tional exaction from the Dissenters: the Revolution "has tumbled to the 
ground . . . that overwhelming hierarchy [of Church and State], which 
levelled to the dust, every vestige of religious liberty." 46 This is not only 
Judge Roane of the Court of Appeals speaking; this is also young Spencer 
Roane, the twenty-one year old representative from Essex County to the 
House of Delegates, arguing against the general assessment in I783. The 
constitutionality of the Act came before the United States Supreme Court 
in Terrett v. Taylor.47 Justice Story, writing the majority opinion, ig- 
nored the prior decision of the Virginia court in Turpin v. Locket and 
declared the Act unconstitutional as violating "principles of natural jus- 
tice" and "the fundamental laws of every free government." When the 
Court of Appeals reconsidered the Act in i840,48 it reciprocated the 
Supreme Court's attitude of I8I5 - ignoring Terrett v. Taylor, it unani- 
mously upheld the Act again. The Supreme Court did not have the last 
word, for no appeal was taken from the decision of the Virginia court. 

The question of the Dartmouth College case49 was presented to the 
Court of Appeals in Currie's Adm'rs v. Mutual Assurance Soc'y.50 Roane 
and his fellow judges held that the legislature could amend or alter acts 
of incorporation. Corporations were formed only because of the necessity 

See 2 MAYS, EDMUND PENDLETON 33 7-45 (I 952). 
45 Account by Roane in Harrison Dance's Case, 5 Munf. 349, 36I (Va. I8I7). 
46 Turpin v. Locket, 6 Call II3, i68 (Va. I804). 
47 9 Cranch 43 (U.S. i8I5). 
48 Selden v. Overseers of the Poor, ii Leigh I27 (ist ed. Va. I840). Roane had 

died eighteen years previously. 
" Trustees of Dartmouth CoBege v. Woodward, 4 Wheat. 5i8 (U.S. i8ig). 

Marshall's interpretation of the Contract Clause in the Dartmouth College case may 
justify the result reached by Justice Story in Terrett v. Taylor. 

50 4 Hen. & Munf. 3 I 5 (Va. I 809). 
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for rendering services to the public, and when those services were no 
longer needed or rendered, the state had the right to alter or take away 
a charter. After Marshall delivered a contrary opinion for the Supreme 
Court in the Dartmouth College case, Roane wrote a letter to Senator 
James Barbour of Virginia in which he referred to his opinion in the 
Currie case: 

Though crude and undigested, I have not yet seen cause to retract the senti- 
ments delivered on that important subject. That principle . . . . affords the 
only check against the rapid strides which are every where making to multiply 
charters said to be irrepealable. Certain I am that all our checks and restric- 
tions must be put in requisition to preserve the rights of the people from the 
ever active and increasing encroachments of those in power." 6 

Roane's resistance to "the ever active and increasing encroachments 
of those in power" took the form of a clash with John Marshall over the 
nature of the Union. This controversy marked the resumption of states' 
rights agitation, dormant since the struggle over the Alien and Sedition 
Acts in I798-99. The renewed conflict centered around the cases of 
Martin v. Hunter's Lessee,52 McCulloch v. Maryland,53 and Cohens v. 
Virginia,54 and was carried on in the press as well as in the pages of 
Wheaton's Reports. 

Martin v. Hunter's Lessee represented the culmination of i io years of 
litigation involving the 300,000-acre Fairfax estate in the Northern Neck 
of Virginia. The case dealt with the capacity of the alien heir of Lord 
Fairfax, Denny Martin, to take land by devise; with the effect of the 
Virginia escheat laws on the Fairfax estate; and with the construction 
of the anti-confiscation clauses of the peace treaty of I783 and the Jay 
Treaty of I794. In I789 the Commonwealth granted a patent of land in 
the Northern Neck to Hunter, who then brought an action of ejectment 
against Martin. The Virginia district court gave judgment for Martin 
in I794, and the case was argued in the Virginia Court of Appeals in 
1796. The prosecution of the case was halted from 1796 until i8iO,65 
after the passage of an Act of Compromise in the Virginia legislature. 
In exchange for the relinquishment by the Fairfax claimants of any 
rights to unappropriated waste lands, Virginia gave up its claims to such 
lands as had been specifically appropriated by Lord Fairfax. This Com- 
promise was negotiated by John Marshall who was then in the House of 
Delegates and was acting for the purchasers of the Fairfax estate.56 
Marshall had a great interest in the outcome of the case. His father, 
Thomas Marshall, had been assistant to George Washington in surveying 
the Fairfax estate and had known Lord Fairfax well.5 John himself 

"' Letter of Dec. 29, I8I9, reprinted in IO WM. & MARY COnL. Q. 7, 8 (ist ser. 
igoI). 

52 I Wheat. 304 (U.S. I8I6). 
53 4 Wheat. 316 (U.S. I8I9). 
" Wheat. 264 (U.S. 1821). 
55 See note 6o infra. 
56 See Warren, Legislative and Judicial Attacks on the Supreme Court of the 

United States, 47 Ar. L. REV. 1, 7-8 (19I3). 
"5 See i BEVERIDGE 45-5I (I9I6). 
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had defended the Fairfax title as attorney in some of the early litiga- 
tion,58 and in 1793 had with his brother organized a syndicate which 
purchased the i 6o,ooo-acre remainder of the estate from Martin.59 

Although the Compromise had apparently solved the dispute, Mar- 
tin's suit against Hunter dragged along 6 in the Court of Appeals 
and was finally decided in favor of Hunter by Judges Roane and Flem- 
ing.6'1 In reversing the I794 decision of the district court, Roane based 
his opinion on the ground that escheat of an alien's land to the Common- 
wealth was not confiscation within the meaning of the peace treaty, and 
in any event the Commonwealth's title had been perfected before the 
treaty by an act of the Virginia legislature sequestering the quitrents 
of the Fairfax estate.62 No inquest of office63 was needed. Moreover, 
the defendant, having received the benefit of the Act of Compromise 
with respect to the appropriated lands, could not refuse to submit to it 
with respect to the unappropriated lands involved in this case.64 Judge 
Fleming concurred on a narrower ground: although an alien could take 
a defeasible title by purchase or devise65 and although there had been 
no confiscation before the peace treaty, the case was nevertheless con- 
trolled by the Act of Compromise.66 

On the appeal of the Fairfax claimants, the Supreme Court issued a 
writ of error to the Virginia Court of Appeals. Fleming certified the 
record to the Supreme Court "improvidently," as he later decided.67 
Marshall and Bushrod Washington were absent at the argument and 
Marshall and Todd were absent when the opinions were read. The vote 
to reverse therefore appears to have been only three to one in the seven- 
man court.68 Story delivered the majority opinion. Ignoring the Virginia 

58 See Bite v. Fairfax, 4 Call 42, 69 (Va. I786). 
59 Beveridge claims that John Marshall's brother was the only one who had an 

interest in the specific land involved in the suit, 4 BEVERIDGE I49-50 and 150 n.2 
(I9I9), but Myers asserts that both brothers had an interest in the land. MYERS, 
HISTORY OF THE SUPREME COURT 235 (I9I8). Both agree, however, that John 
Marshall did have an interest in the purchase of the remainder of the Fairfax estate. 

For a more detailed account of the historical background of Martin v. Hunter's 
Lessee see i BEVERIDGE I9I-96 (I9I6) and 4 BEVERIDGE I45-6i (I919) (pro-Mar- 
shall) and MYERS, op. cit. supra at 228-4I, 270-73, 278-82 (anti-Marshall). For a 
more recent and more thoroughly researched work see 2 CROSSKEY, POLITICS AND 
THE CONSTITrTION 785-8I7 (1953) (pro-Marshall and especially anti-Roane). 

60 For a description of the numerous motions and continuances which produced 
the delay from I796 to i8io see 2 CROSSREY, POLITICS AN THE CONSTITUTION 797-98 
(I953). He concludes that the prosecution of the case was probably halted because 
the plaintiff was waiting for a change in the personnel of the Virginia Court of 
Appeals. 

61 Hunter v. Fairfax's Devisee, I Munf. 218 (Va. I8IO). 
62This reasoning had been presaged by Roane's opinion in Read v. Read, 5 Call 

i6o, I89 (Va. I804), holding that an alien could not take land by descent. 
63 An inquest of office was the ritual by which seisin of a particular plot of land 

was vested in the state. 
64 I Munf. at 223-32. 
65 This had been decided in Marshall v. Conrad, g Call 364 (Va. I80S), another 

case involving the Fairfax estate. Roane dissented. The Court had reserved decision 
as to the effect of the treaties on the rights of the Commonwealth. 

66 I Munf. at 232-38. 
67 Hunter v. Martin, Devisees of Fairfax, 4 Munf. i (Va. I815). 
68 Fairfax's Devisee v. Hunter's Lessee, 7 Cranch 603 (U.S. 1813). Conceivably, 

Washington or Todd could have participated in the decision. 
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determination as to the effect of Virginia statutes on title to Virginia 
land, he held that the common law rule controlled: an alien could take 
land by devise, and although his title was defeasible, it could not be 
divested without an inquest of office. Since there had been none, the 
grant to Hunter in I789 could not pass title. The seisin which remained 
in Martin was protected from state action by the anti-confiscation clause 
of the Jay Treaty.69 Justice Johnson dissented on the ground that Mar- 
tin's title was divested by the grant to Hunter, without the necessity for 
an inquest of office.70 Neither Justice, however, mentioned the Act of 
Compromise.7' 

On reconsideration, the Virginia Court of Appeals raised the issue of 
the Supreme Court's power to review judgments of state courts. In 
addition to argument of counsel for the parties, the court requested argu- 
ment from members of the bar as amici curiae. The argument lasted six 
days in the spring of I8I4, and the opinions were ready shortly there- 
after. But publication was delayed because the unfavorable attitude in 
New England towards the war with England had led to the calling of 
the Hartford Convention and talk of secession; the Virginia court, al- 
though sympathetic to states' rights, was unwilling to encourage such 
extreme views at this time. It finally handed down a unanimous decision 
in I8I5: Section 25 of the Judiciary Act of 1789 was unconstitutional 
and the judgment would be disregarded since the Supreme Court lacked 
jurisdiction.72 The judges delivered their opinions seriatim. As to the 
constitutional question all agreed that the Union was made up of a com- 
pact of states; 73 sovereignty was divided and once a case was brought 
in a state court and not removed, the state judiciary had an equal right 
with the federal judiciary to interpret the Constitution with finality- 
there was no explicit provision for judicial review of state judgments in 

6B Id. at 6I8-28. 
70 Id. at 628-32. 
71 Beveridge claims that this was because the specific land involved was not in- 

cluded in the Compromise. 4 BEVERIDGE 150 n.2 (I9I9). Crosskey, on the other 
hand, contends that the land was included in the Compromise, but that the case was 
feigned in order to get a Supreme Court determination as to the validity of the 
Fairfax title-on the common law as well as the treaty questions. 2 CROSSKEY, 
POLITICS AND THE CONSTITUTION 805-07 (1953). 

72 4 Munf. i (Va. i8i5). For more recent example of a case in which a state 
court disregarded a Supreme Court mandate, see Johnson v. Radio Station WOW, 
I46 Neb. 429, I9 N.W.2d 853 (I945), 59 HARv. L. REV. I32. 

In Kamper v. Hawkins, I Va. Cas. 20, 35 (I793), Roane wrote an opinion hold- 
ing an act of the Virginia legislature unconstitutional. Some historians have pointed 
to this decision as if it evidenced a fundamental inconsistency in Roane's thinking 
on judicial review. See Kerr, The Thirty Years' War on the Supreme Court, I7 VA. 
L. REV. 629, 640 n.23 (1931); I WARREN, TME SUPREME COURT IN UNITED STATES 
HISTORY 5I6 n.I (I928 ed.). But the case of Martin v. Hunter's Lessee did not 
involve a problem of the separation of powers (judicial review of the acts of a 
coordinate branch of government) but rather a problem of the division of powers 
(whether the right to interpret the Constitution with finality was in the federal 
judiciary alone or in state courts as well). 

" On the nature and widespread acceptance of the compact theory at the time 
of the adoption of the Constitution and during this period, see HAINES, ThE ROLE 
OF THE SUPREME COURT IN AMERICAN GOVERNMENT AND POLITICS 1789-z835 I05-I2, 
342-45 (I944). 
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the Constitution.74 The state and federal governments were not com- 
petent to bind each other as to the extent of their constitutional powers. 
Roane added that even if Section 25 were constitutional, this case would 
not fall within it since the decision of the Virginia court had been 
based on the Act of Compromise and not on either Treaty.75 

Back to the Supreme Court went the case for decision on the question 
of federal jurisdiction.76 Marshall again did not sit although he "con- 
curred in every word" of Justice Story's majority opinion.77 Story held 
that the Court did have power to review judgments of state courts: the 
Constitution was derived from the people, not from the states, and in a 
contest between the Federal Government and the states, "From the very 
nature of things, the absolute right of decision, in the last resort, must 
rest somewhere .. . .78 And this somewhere is the Supreme Court: 
on theoretical grounds because federal jurisdiction is declared to extend 
to all cases arising under the Constitution, laws, and treaties of the 
United States; on practical grounds because the existence of state preju- 
dices and the need for uniformity show that this must have been what 
was intended. Story answered Roane's contention that the case was not 
within Section 25 of the Judiciary Act -because decided on the Act of 
Compromise and not on the Jay Treaty -by remarking that it was 
"somewhat difficult to understand how the [Virginia] court could take 
judicial cognizance of the act . . . unless spread upon the record. At 
all events, we are bound to consider that the court did decide upon the 
facts actually before them." 9 State court determinations of title to 
land must be reviewable whenever a treaty is involved in the case.80 

In the case of Martin v. Hunter's Lessee the conflict was between 
Roane and Story, representative of Marshall's philosophy. But this was 
not the end nor even the climax of Roane's attack on the Supreme Court. 

74 A second theory put forth by Roane related not to judicial review of state 
judgments but to the scope of the original and removal jurisdiction of the federal 
courts. It was premised on the ground that the Federal Government was one of 
granted powers only. Article III, Section 2 gave the federal judiciary jurisdiction 
over certain parties-e.g., diverse citizens, two or more states. The phrase "The 
judicial Power shall extend to all Cases . . . arising under this Constitution, the 
Laws of the United States, and Treaties ...." must be read with the exception 
that this clause applies only where there are proper parties. 

75 The decision of the Court of Appeals must have been on an independent state 
ground, the Act of Compromise. It could not have been based on the theory that 
the treaties did not apply: Roane and Fleming split on the construction of the 
treaties and the judgment of the lower court had been for the defendant. See 4 
Munf. at 58. 

76 Martin v. Hunter's Lessee, i Wheat. 304 (U.S. i8i6). 
7 Letter of Story to Ticknor, Jan. 22, I83I, reprinted in 2 THE LIFE AND LETTERS 

OF JOSEPH STORY 48, 49 (W. Story ed. I85I). 
78 I Wheat. 304, 345 (U.S. i8i6). 
" Id. at 360. 
80 "If the court below should decide, that the title was bad, and therefore, not 

protected by the treaty, must not this court have a power to decide the title to be 
good and, therefore, protected by the treaty?" Id. at 358. Story established the 
jurisdiction of the Court by answering this rhetorical non sequitur in the affirmative. 

Dodd claims that the United States marshal was eventually ordered to execute 
the judgment of the Supreme Court. Dodd, Chief Justice Marshall and Virginia, 
18x3-z82z, I2 AM. HIST. REV. 776, 779 (1907). Crosskey contends that the case was 
feigned and there was therefore no judgment to execute. 2 CROSSKEY, POLITICS AND 
THE CONSTITUTION 8o6 and n.* (I953). 



I252 HARVARD LAW REVIEW [Vol. 66 

The case had been in fact almost unnoticed outside of Virginia.81 In 
i8i6 the country was prosperous and was in that nationalistic period 
which has become known popularly as the "era of good feelings." 82 If 
there were any special good feelings at this time, they had disappeared 
by I8I9 when the Court invalidated a Maryland tax on the United States 
Bank in McCulloch v. Maryland.83 The country was in the midst of its 
first great depression and many blamed the United States Bank for the 
economic collapse.84 But Marshall appeared heedless of popular ani- 
mosity toward the Bank and characteristically placed his decision on 
very broad grounds. He took the opportunity to restate the principles 
of Martin v. Hunter's Lessee in greater detail. The Constitution did 
derive from the people, not from the states; an inquiry into its meaning 
must be approached with a deep sense of the importance involved and 
the question "must be decided peacefully, or remain a source of hostile 
legislation, perhaps of hostility of a still more serious nature; and if it 
is to be so decided, by this tribunal alone can the decision be made." 85 
Although the power to charter a bank was not expressly granted by the 
Constitution, it could not be assumed that the intention of the framers 
was to withhold "the most appropriate means" for carrying out the 
delegated powers. Marshall then borrowed from the arguments of the 
states' rights advocates to refute the contention that the chartering of 
corporations was exclusively a state task: ". . . the powers of sover- 
eignty are divided between the government of the Union, and those of 
the States. They are each sovereign, with respect to the objects com- 
mitted to it ." ..286 He completed his essay on the nature of the 
Federal Union with the well-known statement that "the power to tax 
involves the power to destroy," 87 and held that the chartering of the 
Bank was constitutional and the Maryland statute unconstitutional. 

The reaction to the decision was favorable in the North, but generally 
hostile in the South and West.88 The editorials in Niles' Register, per- 
haps the most influential newspaper in the country,89 attacked it and 
were widely copied throughout the country.90 Spencer Roane and John 
Taylor of Caroline led the attack in the South. Roane addressed two 
series of letters to the Richmond Enquirer under the pseudonyms of 
"Amphictyon" and "Hampden." The main thesis of Roane's argument 
was not a criticism of the holding that the Bank was constitutional,9' 

81 See HAINES, op. cit. supra note 73, at 37I-72. 
82 In the earlier period from I803 to I8I4 Virginia may have been nationalistic, 

but Spencer Roane, although a "war hawk," never was. See SHANKS, THEr SEcEs- 
SION MOVEMENT IN VIRGINIA 1847-186x I9 (I934). 

34 Wheat. 316 (U.S. I8I9). 
84 See 4 BEVERIDGE 3I 2 (I9I9). 
85 4 Wheat. 3I6,400-0I (U.S. I819). 
86 Id. at 4IO. 
87 Id. at 43I. 
88 See 4 BEVERDGE 308-I7 (I9I9). 
89 See 4 id. at 3I2. 
90 See 4 id. at 309-I2. 
91 Roane had expressed an opinion about the Bank earlier, in I8I6 when re- 

chartering was being considered, in a letter to Senator Barbour: "The state of the 
banks here is really dreadful .... We hear you are about to establish a national 
bank. That (if you have power to do it) or a [national currency] must be resorted 
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although he later grew to believe more and more that it was unconstitu- 
tional,92 but was rather an attack on the manner in which Marshall 
decided the case. Roane contended that there was no need to determine 
whether the people or the states were the source of federal power. Such 
an inquiry, although pertinent to a consideration of judicial review of 
state judgments, was not relevant in the Bank case. But Marshall was 
wrong anyhow. The states were the parties to the federal compact and 
had granted only the specific powers and powers fairly incidental to 
them. The necessary and proper clause was merely declaratory of this 
intent, and giving the words "necessary and proper" a practical effect of 
merely "proper" was unwarranted. Roane did, however, agree with 
Marshall that if the Bank were constitutional, it could not be taxed by 
a state; likewise there could be no federal tax on state instrumentalities. 
He extolled the course of Virginia in her manner of opposition to the 
Bank. She expressed her disapproval; she instructed her Senators to 
vote against the Bank; but she did not tax it. " [S] he never will employ 
force to support her doctrines till other methods have entirely failed." 93 

The "Amphictyon" letters were a calm and moderate analysis of the 
problems presented by Marshall's decisions. But in the "Hampden" 
letters, Roane grows more eloquent and excited. He repeats his earlier 
arguments, pointing to the Tenth Amendment as declarative of the prin- 
ciple that the Constitution conveyed only a limited grant of power. He 
quotes from the Federalist Papers and from John Marshall himself to 
show that the words "necessary and proper" were added for caution, did 
not amount to a grant of new powei, and meant only those powers which 
were essential to carry out the granted powers. Turning then to the 
Republican members of the Court, Roane declares that it appears in- 
credible that they could have concurred in all that Marshall wrote, but 
if they did, ". . . they have undergone the common fate attending the 
possession of power. Few men come out from high places, as pure as 
they went in. It is only the elect who can pass, unhurt, through a fiery 
furnace." 94 He closes this series of letters with an appeal to the people, 
not for "revolutionary or insurrectionary measures," 95 but for that same 
public outcry which put an end to the Alien and Sedition Acts. These 
letters were warmly commended by Jefferson who wrote to Roane that 
"they contain the true principles of the revolution of i8oo ...."96 

The letters also moved John Marshall to write to Story: "Our opinion in 

to, or the Consequences cannot be foreseen or estimated . . .." Letter of Jan. 4, 
i8i6, reprinted in io BULL. N.Y. PUB. LiB. I68, I69 (igo6) (emphasis sup- 
plied. 

92 See Letter to James Barbour, Dec. 29, I8Ig, reprinted in io WM. & MARY 
CoLt. Q. 7, 8 (Ist ser. igoi). This did not stop Roane from dealing in stock of the 
United States Bank for the benefit of his son William (previously United States 
Representative and later Senator), and it did not stop Wilson Cary Nicholas, a 
leader of the Richmond Party, from becoming president of the Richmond branch of 
the United States Bank. See Letters of Spencer Roane to William Roane, Jan. 4, 
Feb. 4, and Feb. I6, I8Ig, reprinted in 2 BRANCH PAPEs I34-36 (i905). 

9 2 id. at 76. 
2 id. at iig. 
2 id. at I2I. 

96Letter of Sept. 6, 1819, reprinted in Io THE WRITINGs OF THOMAS JEFRSON 
140 (P. L. Ford ed. I8gg). 
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the Bank case has roused the sleeping spirit of Virginia, if indeed it ever 
sleeps." 97 

Virginia was aroused. In the year after the McCulloch case came the 
Missouri crisis and the first great controversy over slavery in the terri- 
tories. The open conflict on this question was a shock to many friends 
of the Union who saw in the slavery question the great threat to its per- 
manence. This was especially true in the South where nationalistic feel- 
ing, even after the McCulloch case, had been perhaps the strongest in the 
country.98 Jefferson considered the Missouri crisis as an ominous por- 
tent: ". . . this momentous question, like a fire bell in the night, 
awakened and filled me with terror." 99 Roane shared Jefferson's fears. 
He strongly opposed restrictions on the extension of slavery into the 
territories 100 and was afraid that the growing power of the North and 
of the Federal Government might lead to catastrophe for the South.101 
Therefore he warned: "Let us cherish, also, the western people, they 
have an identity of interests with us, and they also hold the Keys of the 
Mississippi. If driven to it, we can yet form with them a great nation." 102 

The constitutional conflict between Marshall and Roane took on a 
sinister appearance with the introduction of the slavery issue and the 
crises seemed to come endlessly one after another. The year following 
the Missouri Compromise the case of Cohens v. Virginia 103 came before 
the Court. The corporation of the city of Washington under a congres- 
sional enabling act had passed an ordinance establishing a national lot- 
tery. The Cohens case involved the effect of the ordinance on a Virginia 
statute prohibiting sale of lottery tickets except in accordance with 
Virginia law. The Commonwealth had prosecuted and convicted the 
defendants, who appealed directly from the trial court to the Supreme 
Court; Virginia contested the Court's jurisdiction to review. Marshall 
followed the technique he had used in Marbury v. Madison of finally 
deciding the case on a narrow ground104 in favor of the Jeffersonians 
while using the opinion to express a broad view of the Court's powers. 
His theories, although dicta, assumed the aspect of holdings - as his 

"Letter of March 24, I8I9, reprinted in I4 PROC. MASS. HIST. SOC'y 324 (2d 
ser. I900). 

s. See HAINES, op. cit. supra note 73, at 37I-73. 
99Letter to John Holmes, April 22, I820, reprinted in io THE WRITINGS OF 

THOMAS JEFFBERSON I57 (P. L. Ford ed. I899). 
100 See Letter to Senator Barbour, Feb. I9, I820, reprinted in IO WM. & MARY 

COLL. Q. I7, i8 (ist ser. I90I) and Letter to Monroe, Feb. i6, 1820, reprinted in 
io BULL. N.Y. PUB. LIB. I74, I75 (I906). 

Roane's opinions on slavery reflected generally those of the people of his state 
at that time: "As it is the policy of the country to authorize and permit emancipa- 
tion, I rejoice to be an humble organ of the law in decreeing liberty to the numerous 
appellees now before the court." Pleasants v. Pleasants, 2 Call 319, 344 (Va. I799). 
As late as I832, a bill for gradual emancipation of slaves was introduced in the 
Virginia House of Delegates and failed to pass by only a small majority -and then 
only because the proponents of emancipation could not agree on one proposal. See 
LLOYD, THE SLAVERY CONTROVERSY IIO (I939). 

101 See the quotations from the "Algernon Sidney" letters at p. I255 infra. 
102 Letter to Monroe Feb. i6, I820, reprinted in io BULL. N.Y. PUB. LIB. I74, 

I75 (I906). 
103 6 Wheat. 264 (U.S. I82I). 
104 That Congress did not intend the lottery enabling act to apply in the states. 
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opponents well realized: "The career of this high court must be stopped 
or the liberties of our country are annihilated." 105 

To combat Marshall's- opinion, Roane again took to the columns of the 
Richmond Enquirer - this time as "Algernon Sidney." The emotion 
aroused by the excitement over the Bank and Missouri questions is evi- 
dent in Roane's articles and Marshall's comments thereon. Roane, al- 
though still concentrating on constitutional issues, has become more 
desperate - and with desperation come greater eloquence and appeal 
to popular feeling. Characterizing Marshall's opinion as "unusually 
tedious and tautologous," question-begging, and filled with sophistries,'06 
Roane states that he can explain it only by "that love of power, which 
all history informs us infects and corrupts all who possess it, and from 
which even the high and ermined judges, themselves, are not exempt- 
ed." 107 The only thing that the Supreme Court has not yet done is to 
claim power by divine right. Roane is fearful of the results to which 
Marshall's views and the present lack of effective Republican opposition 
might lead, and he closes one of his letters with a prophetic plea: 

Yet REPUBLICANS! I greatly fear that your sins have overtaken you .... 
and . . . . that the day of retribution is at hand. . . . The hair of the fed- 
eral Sampsons has again begun to grow, and with it their [the nationalists'] 
power and their strength. . . . They are bowing themselves with all their 
might, to overthrow the Temple of Dagon, and will, at length, I fear, com- 
pletely avenge themselves, of their political adversaries. WOE! be to the 
unhappy Philistines, who shall be crushed beneath its fall." 108 

Roane then turns to examine the opinion itself. Marshall's contentions 
were three: (i) under the supremacy clause, the Supreme Court had 
jurisdiction in any case arising under the Constitution, laws, or treaties 
of the United States; (2) since the defendant alleged a defense under a 
statute of the United States, this was such a case; (3) the Eleventh 
Amendment did not apply - first, because this was not a suit "com- 
menced or prosecuted" against a state, and second, because this was not 
a suit by a citizen of one state against another state. Roane answers 
these propositions point by point. As to the question of judicial review, 
he reiterates the views he had expressed in the Fairfax litigation.'09 
To him this is a stronger case: 110 under Article III, Section 2, the fed- 
eral judiciary can not even have original or removal jurisdiction of a 
suit between a state and one of its citizens; the presence of a federal 
question does not give jurisdiction without the presence of proper parties. 
To Marshall's argument that no suit was "commenced or prosecuted" 
against a state, Roane replies that the words of the Amendment are as 

105 Letter of Roane to Archibald Thweat, Dec. II, 1821, reprinted in 2 BRANCH 
PAPERS I40-41 (1905). 

106 2 id. at 88 (I906). 
107 2 id. at 83. 
108 2 id. at 89-go. 
109 See pp. I249-5I supra. 
110 In Martin v. Hunter's Lessee, the case could have been brought in the federal 

courts originally under Roane's theory since there were proper parties -a citizen 
of Virginia and a foreign citizen. 
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comprehensive as they could have been made: the words "commenced 
or prosecuted" cannot be given the meaning of "commenced" alone; t 
the issuance of a writ of error to a state court in order to reverse a judg- 
ment in favor of a state is a prosecution in a federal court of a suit against 
a state. Answering Marshall's second contention under the Eleventh 
Amendment, Roane points out that the federal judicial power never ex- 
tended to suits by a citizen against his own state and that the Amend- 
ment merely extended this principle to a suit by a citizen against another 
state.112 Roane quotes Marshall's own argument in the Virginia ratify- 
ing Convention: "I hope no gentleman will think that a state will be 
called at the bar of the federal court. . . . It is not rational to suppose 
that the sovereign power should be dragged before a court." 113 

When Justice Johnson of the Supreme Court confidentially asked 
Jefferson whether the Supreme Court had exceeded its constitutional 
powers, Jefferson recommended the "Algernon Sidney" letters with the 
comment: "I . . . confess that they appeared to me to pulverize every 
word which had been delivered by Judge Marshall . . . [Marshall's] 
doctrine was so completely refuted by Roane, that if it can be answered, 
I surrender human reason as a vain and useless faculty, given to be- 
wilder, and not to guide us." 114 Popular feeling in the South about the 
Cokens opinion prompted Marshall to write: 115 "In Virginia the tend- 
ency of things verges rapidly to the destruction of the government & the 
re-establishment of a league of sovereign states. I look elsewhere for 
safety." 116 

But secession was not yet the order of the day. Through one of his 
Party, Roane proposed in the Virginia House of Delegates an amend- 
ment to the Federal Constitution to prohibit appeal to the federal courts 
from the state courts and to bar federal jurisdiction in any case where a 
state was a party, except where the controversy was between two states. 
These proposals were defeated by a small margin.117 The advice of 

This recalls Roane's comment on McCulUoch v. Maryland that the words 
"necessary and proper" could not be given the meaning of "proper" alone. See p. 
I253 supra. 

112 Roane's contention that the federal judicial power did not extend to suits by 
a citizen against his own state was accepted, and Marshall's dictum rejected, in 
Hans v. Louisiana, 134 U.S. I (I890). This decision, however, was grounded not on 
an interpretation of Article III, Section 2, but on the view that the Eleventh 
Amendment re-established the general principle of state immunity from suit which 
had been disregarded in Chisholm v. Georgia, 2 Dall. 4I9 (U.S. I793). 

113 2 BRANCH PAPERS I46-47 (igo6). See 3 ELLIOT, DEBATES IN THE SEVERAL 
STATE CONVENTIONS ON THE ADOPTION OF THIE FEDERAL CONSTITUTION 555 (I836). 

114 Letter of June I2, I823, reprinted in IO THE WRITINGS OF THOMAS JEFFERSON 

226 n.i (P. L. Ford ed. i899). 
115 For his coment on the "Algernon Sidney" letters, see p. 1242 supra. 
11' Letter to Story, July I3, I821, reprinted in 14 PROC. MASS. HIST. SOC'y 328, 

329 (2d ser. I900). Marshall also commented that "There is on this subject no such 
thing as a free press in Virginia . . . ." Letter of June I5, I82I, reprinted in I4 id. at 
327-28. Three months later he exhibited his own interest in free discussion by 
indicating in a letter to Story that he would like to prevent the reprinting of the 
"Algernon Sidney" letters in the Philadelphia Journal of Jurisprudence. See Letter 
of Sept. i8, I82I, reprinted in I4 id. at 329, 330. 

117 In the previous year, however, resolutions declaring that the Supreme Court 
had no power to review state court judgments had been passed by a large majority. 
See 3 Aius, STATE DocUMENTS ON FEDERAL RELATIONS I5-i6 (19TgOI). 
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Jefferson not to push the fight against the Supreme Court because the 
country was already divided over the Missouri question 118 prevailed 
over the objection of Roane, who commented that "Jefferson and Madi- 
son hang back too much in this great crisis . . ..22119 The clamor over 
the slavery issue gradually died down, however, and the Republicans who 
had led the attack began to disappear from the scene. Spencer Roane 
died in I822, one year after the Cohens case; John Taylor of Caroline 
died in I824; and Thomas Jefferson, who had been in political retire- 
ment for ten years, died two years later. Roane, together with Taylor, 
John Randolph, and Nathaniel Macon 120 represented the last of those 
Republican leaders who had adhered to their original views on the Con- 
stitution and the nature of the Union.121 Roane and his allies believed 
that "no calamity would be more to be deplored by the American people, 
than a vortex in the general government, which should ingulph and sweep 
away, every vestige of the state constitutions." 122 This, they feared, 
would lead to the disintegration of the Union. But considering the public 
clamor and the great feeling provoked by the momentous issues in- 
volved, their arguments were both moderate and generally placed on a 
logical rather than an emotional basis. They died believing that this 
opposition had been unavailing.'23 In the wake of their departure, 
however, came the "fire-eaters" and the abolitionists who diverted the 
main emphasis of the discussion to a more intensified and emotional 
consideration of the slavery issue.'24 

Spencer Roane was a man of unusual character and accomplishments. 
He was jocular, fond of young company; his house, like that of John 
Marshall, was always open to all.125 It was the headquarters of the 
Richmond Junto and the meeting place of the legislators of his Party.126 
Roane has been described as generally good tempered, but a strong par- 
tisan and choleric and violent when aroused.'27 His whole political and 
judicial career reflects this partisanship.128 His ideas were fixed early 

118 See Dodd, supra note 8?, at 787. 
119 Letter to Archibald Thweat (copy enclosed in letter to Jefferson), Dec. 24, 

I82I, reprinted in 2 BRANCH PAPERS I4I, I42 (I905). 
120 Nathaniel Macon was one of the leading Jeffersonians in Congress -serving 

both as Speaker of the House and later as President pro tem of the Senate. 
121 Madison, Monroe, and even Jefferson at times had compromised their strict 

constructionist positions. See SCHLESINGER, THE AGE OF JACKSON I8-29 (ist ed. 
I945). 

122 Hunter v. Martin, 4 Munf. I, 26 (Va. i8I5). 
123 This seeming futility was ironically dramatized when an advertisement for the 

sale in Virginia of the Cohens' lottery tickets appeared beneath Spencer Roane's 
obituary. Richmond Enquirer, Sept. I7, I822, P. 3, col. 6. 

124 See PmLLips, THE COURSE OF THE SOUTH TO SECESSION I28-49 (Coulter ed. 
1939). 

125 See Richmond Enquirer, Sept. I7, i822, P. 3, col. 6; 4 BEVERIDGE 78-79 (I9I9). 
128 See Letter of Frank Gildart Ruffin (step-grandson of Roane and a leader of 

the Readjuster Party in Virginia after the Civil War), June I, I870, reprinted in 
18 WM. & MARY COLL. Q. 270, 276 (Ist ser. I9IO). 

127 Ibid. 
128 His partisanship was directed not merely toward the success of the Republi- 

can Party but also toward the success of Jeffersonian ideals. He expressed a true 
Jeffersonian concern that government servants should not profit at the expense of 
the people. Thus in a letter to his son William who was serving as a United States 
Representative, Roane wrote: "You ask my op'n as to receiving 6 dollars only for 
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and became stronger as he grew older: the decision in the glebe case 
mirrored Roane's position in the great religious freedom debates in the 
House of Delegates nearly twenty years earlier; the opinion as to the 
effect of the peace treaty on Virginia law reflected the strong feeling 
against the treaty which had led him in I784 to vote against repealing 
inconsistent state laws; 129 the clashes with John Marshall in the pages 
of the court reports and the newspapers were foreshadowed by his posi- 
tion on constitutional issues at the time of the Virginia ratifying conven- 
tion of I 788. These were the great issues of the day, and it was as one 
of the leading Jeffersonian Republicans both in his state and in the 
nation that Spencer Roane made his opinions felt.'30 Together with 
John Taylor, and aided in Congress by Macon and Randolph, Roane 
helped reactivate the states' rights party in the second phase of the fight 
against nationalism. The first had been Jefferson's contest with Hamil- 
ton, climaxed by the Alien and Sedition Acts and the "Revolution of 
i8oo"; the second pitted Roane and Taylor against John Marshall, 
climaxed by the great debate of i8I9-2I over the Bank, the lottery 
tickets, and Missouri; the third would be Calhoun against Webster, 
climaxed by the Compromise of i850; the fourth would be the "fire- 
eaters" against the abolitionists climaxed by the Civil War. It was in the 
second phase that the constitutional positions of the opposing parties 
became polarized; never before had Southern leaders given such serious 
consideration to secession as the only alternative to total domination by 
the Federal Government. 

These were the achievements of Spencer Roane. Secure in his position 
as spokesman and political leader of his state, he had the power, the 
prestige, and the means of communication to present his ideas forcefully. 
His mission was to awaken the people of the South to the precariousness 
of their position in the Union. His dramatic public clashes with Mar- 
shall at a time when depression and the slavery issue were in the forefront 
of popular interest helped turn sentiment in the South from nationalism 
to states' rights. Spencer Roane believed as strongly in a Federal Union 
as Marshall did in a National Union. Those persons who have speculated 
that great changes in American history might have taken place had Jef- 
ferson been able to carry out his plan of making Roane Chief Justice 131 

may be correct insofar as particular cases are concerned. But the basic 
issue of Marshall's nationalism against Jefferson's federalism had not 
been solved in the Constitutional Convention and could not be and was 
not finally settled in the courts.'32 Roane's ideas could not be defeated 

the present session. I would not receive more; I would release to the public the 
surplus; and if your Engagements Should make this Course very inconvenient to 
you, you may call on me for aid. I cannot give you a more decisive proof of my 
opinion." Letter of Jan. 29, I8I7, reprinted in 2 BRANc PAPERS 132, 133 (1905). 

129 See p. I243 supra. 
13 It has even been said that Roane's influence on Jefferson was greater than 

Jefferson's influence on Roane. See Kerr, If Spencer Roane Had Been Appointed 
Chief Justice Instead of John Marshall, 20 A.B.A.J. I67, i69 (I934). 

13 See, e.g., ibid. 
132 Between I789 and i86o the courts of seven states denied the right of the 

Supreme Court to review the judgments of state courts on writs of error. See War- 
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by force of logic, and his ceaseless struggle with Marshall was but one 
phase, albeit a highly dramatic one, of the conflict between two opposing 
views of the nature of the Union which was resolved only by civil war. 

STATUTORY REGULATION OF POLITICAL CAMPAIGN FUNDS. - Esti- 
mates of the amount spent in the I952 election range from 32 1 to 80 2 

million dollars. Although the Hatch Act limits the expenditures of any 
national political committee to three million dollars,3 candidates for 
federal office in the last election spent over six million dollars on radio 
and television alone.4 Existing federal legislation5 does not deal ef- 
fectively with the problems arising from the financing of election 
campaigns involving a maze of party and independent organizations, 
innumerable federal, state, and local candidates, and a potential 97 
million voters.6 This Note will examine the political and constitutional 
obstacles to regulating campaign funds, and will offer a possible solution 
to meet these difficulties. 

Objectives of Regulating Campaign Funds. - Legislators and judges 
have often agreed that "excessive" campaign expenditures are harm- 
ful.7 It is difficult, however, to evaluate the influence exerted on the 
voter by the tremendous sums poured into political propaganda.8 Reach- 
ing the electorate is expensive,9 and perhaps the more money Spent, the 

ren, Legislative and Judicial Attacks on the Supreme Court of the United States, 
4t7 AM. L. REV. I, 3-A-4 (I9 I3~).- 

'N.Y. Times, Dec. i, 1952, p. I6, col. 2. This figure was reached in a state by 
state survey based on figures compiled from reports submitted by Times corre- 
spondents; although it includes some contributions to national committees, it pre- 
sumably does not include expenditures for federal candidates which could not be 
allocated to a given state. 

2 Hearings before Special Committee to Investigate Campaign Expenditures, 
1952, Pursuant to H. Res. 558, 82d Cong., 2d Sess. 12 (I952). 

354 STAT. 772 (I940), as amended, i8 U.S.C. ? 609 (Supp. I952). See p. 1265 
infra. 

4 Subcommittee on Privileges and Elections of the Senate Committee on Rules 
and Administration, Report on Proposed Amendments to Federal Corrupt Practices 
Act 83d Cong., ist Sess. 2 (953). 

The most important federal laws are: Federal Corrupt Practices Act, 43 STAT. 
I070 (I925), as amended, 2 U.S.C. ?? 24I-48 (I946), i8 U.S.C. ?? 59I, 597, 599, 
602, 6io (Supp. I952); Hatch Political Activities Act, 53 STAT. II47 (I939), as 
amended, 5 U.S.C. ?? ii8i-n (SUPP. I952), i8 U.S.C. ?? 59I et seq. (SUPP. I952). 

6 See generally, OVERACKER, PRESIDENTTAL CAMPAIGN FUNDS (1946); Goldman, 
Legislative Issues in the Use of Political Campaign Funds (I952) (Mimeographed: 
paper presented to American Political Science Association, Buffalo, Aug. 26, I952). 

I See Burroughs and Cannon v. United States, 290 U.S. 534, 545 (i934) ; State 
ex rel. La Follette v. Kohler, 200 Wis. 5I8, 545, 228 N.W. 895, 905 (1930); Hearings, 
supra note 2, at 54. 

8 Direct attempts to corrupt the voter by bribery or intimidation are not dis- 
cussed in this Note. These can be covered by simple criminal legislation. E.g., I8 
U.S.C. ?? 59 et seq. (Supp. 1952). ' For instance, the approximately $i,450,000 spent by Citizens for Eisenhower- 
Nixon, which supplemented the activities of the Republican National Committee, 
included $I40,000 for general office, telephone, and telegraph expenses, $I27,000 for 
promotional work preceding Eisenhower's personal appearances, $634,000 for radio 
and television, including $267,ooo for the broadcasts on election eve. See Hearings, 
supra note 2, at io8-15. The parallel Democratic organization, Volunteers for 
Stevenson, had a budget of $740,000, and spent $49,000 for newspaper advertising, 
$28,ooo for campaign buttons, $498,ooo for radio and television, including $I20,000 

for one broadcast from Madison Square Garden. See id. at 28-31. 
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